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The Newspaper Association of America ("NAA") hereby submits its

comments in response to the Commission's Notice of Proposed Rulemaking

("NPRM") in this proceeding.1

I. Introduction and Summary

NAA is interested in promoting a competitive and economically

healthy electronic publishing marketplace that will make a great diversity of

information available to the American public. To further that goal, we

supported enactment of section 274 of the Telecommunications Act of 1996.

We believe Congress intended to achieve several specific purposes in section

274, namely:

• To establish an effective separated affiliate requirement that would
allow pro-competitive BOC participation in electronic publishing
markets. 7iJ I If
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1 NAA also supports the "Comments of Joint Parties."
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• To specify guidelines so that the separated affiliate requirement
would not preclude mutually beneficial joint activities between
newspapers or other publishers and BOCs.

• To depend on self-effecting provisions with little need for
government involvement.

• To continue to rely on existing FCC regulations if not superseded by
the Act.

We urge the Commission to apply section 274 consistently with these

principles as the best possible means of assuring that consumers can receive

the largest possible range of information and opinion electronically at

competitive prices. To do this, the Commission should assure all market

participants that it will vigorously enforce the separation and other

requirements in section 274, but that it will not impair the flexibility

Congress intended with respect to electronic publishing joint ventures.

II. Scope of Commission's Authority over Electronic Publishing
Services (~~22-25)

The Commission seeks comment on the extent of its jurisdiction over

electronic publishing services. We note that electronic publishing services, as

defined in section 274, are not regulated telecommunications or common

carrier services. Therefore, the Commission has no direct jurisdiction to

regulate electronic publishing. Section 274 does give the Commission

authority to enforce the Act's requirements regarding BOC compliance with

their obligations to operate through a separated affiliate or joint venture and

to make various filings and reports.
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As the Commission notes, section 274 is silent on whether it covers

interstate or intrastate, interLATA or intraLATA, electronic publishing.

Instead, section 274 applies to electronic publishing by a BOC that is

disseminated by means of that BOC's basic telephone service. The FCC's

authority with respect to complaints and cease and desist orders applies to a

BOC's electronic publishing over its basic telephone service, regardless of

state or LATA boundaries. Nonetheless, Congress has manifested no intent to

preclude the states from also enforcing this federal law. Furthermore, the

Commission's tentative conclusion is correct that the states should be allowed

to continue to use their own cost allocation procedures for intrastate

purposes.

III. BOC Provision of Electronic Publishing-Section 274 (~~28-67)

A. Definition of "Electronic Publishing" (~~29-31)

The definition of electronic publishing in the statute is clear and

detailed. We do not believe it is necessary at this time to adopt any additional

general principles in an attempt to anticipate possible ambiguities that may

arise. 2 We note, however, that in addition to the specific categories, electronic

publishing could involve "other like or similar information,"3 and in several of

the exceptions to the definition, Congress suggested that "the generation or

alteration of the content of information" was characteristic of electronic

2 As indicated above, our answer to the Commission's question in
NPRM ~29 is that section 274 applies to BOC provision of both intraLATA
and interLATA electronic publishing services.

3 §274(h)(1).
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publishing.4 These general guidelines should resolve most cases of

uncertainty.

B. "Separated Mfiliate" and "Electronic Publishing Joint
Venture" Requirements (~~32-48)

The Commission asks whether Congress intended the phrase "operated

independently" in section 274(b) to have a different meaning for separated

affiliates and for joint ventures. There are differences in this requirement.

The required separation between a BOC and a separated affiliate is greater

than between a BOC and an electronic publishing joint venture. In the case

of a joint venture, the BOC is not the only owner; the presence of outside

interests lessens the BOC's incentive to cross-subsidize or discriminate in

favor of a joint venture. Also, Congress wanted to encourage such joint

ventures as a way of promoting additional market participation. Thus, the

structural separation and transactional requirements in sections 274(b)(5)

and (7) do not apply to electronic publishing joint ventures.

Section 274(b)(2) prohibits a BOC from pledging its assets to secure

the debt of a separated affiliate or electronic publishing joint venture. We

agree with the Commission that this provision means a BOC may not cosign

a contract, or any other instrument, with a separated affiliate or an electronic

publishing joint venture that would incur debt in violation of section

274(b)(2). This subsection applies equally to a separated affiliate and an

electronic publishing joint venture

4 See §§274(h)(2)(E), (M), (N).
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In response to the Commission's questions regarding section 274(b)(5)

we believe that this section permits an electronic publishing joint venture

but not a separated affiliate- to share property and personnel with a BOC.

Thus, the FCC's tentative conclusions are correct that a BOC may share

officers, directors, and employees with an electronic publishing joint venture

and that a BOC and an electronic publishing joint venture may own property

in common. To the extent that they are engaged in permissible joint

marketing activities, the separated affiliate and the BOC may each provide

marketing personnel to support that activity.

The FCC's tentative conclusion is correct that a BOC and its separated

affiliate may not jointly own goods, facilities, and physical space, including

telecommunications transmission and switching facilities. However, a BOC

and a separated affiliate are not prohibited from sharing the use of property

owned by one entity or the other or from jointly leasing any property. In such

cases, the Commission's affiliate transaction rules would act as a safeguard

against cross-subsidy.

The Commission is correct that section 274(b)(7) allows a BOC to

perform hiring or training of personnel, purchasing, installation, or

maintenance of equipment, and research and development on behalf of an

electronic publishing joint venture, but not a separated affiliate. A BOC may

perform hiring or training of its own marketing personnel but not hire or

train the separated affiliate's personnel in connection with permissible joint

marketing activities. If a BOC is providing telephone service to a separated
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affiliate, the BOC may purchase, install, and maintain transmission

equipment for that service. Finally, a BOC may not perform research and

development for the sole and exclusive use of a separated affiliate

C. Joint Marketing (~~49-63)

1. Restrictions on Joint Marketing Activities-Section
274(c)(1) (~~49-53)

Section 274(c)(1)(B) prohibits a BOC (subject to the exception for

permissible joint activities) from carrying out any promotions, marketing,

sales, or advertising activities related to the provision of electronic publishing

with any affiliate, regardless of the type of business in which such affiliate

engaged. The term "affiliate" in §274(c)(1)(B) includes an electronic

publishing joint venture. However, §274(c)(2)(C) allows a BOC to market

jointly with an electronic publishing joint venture subject to the restrictions

of §274(b)(6) on use of names and trademarks.

The FCC's tentative conclusion is correct that prohibited joint

marketing includes the following:

• advertising the availability of local exchange or other BOC services
together with the BOC's electronic publishing services

• making those services available from a single source, and

• providing bundling discounts for the purchase of both electronic
publishing and local exchange services.

The Commission questions whether there is a significant distinction

between the term "carry out" in §§ 274(c)(1)(A) and (B), which prohibits a

BOC from "carrying out" promotion, etc., and the term "provide" in
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§ 274(c)(2)(C), which allows a BOC to "provide" promotion, etc. to an

electronic publishing joint venture. We do not believe this distinction in

terminology was intended to limit the services a BOC could perform for an

electronic publishing joint venture. The difference reflects Congress's

understanding that promotion and other services provided by a BOC to an

electronic publishing joint venture would be subject to the transaction

requirements of section 274(b)(3) and the Commission's affiliate transaction

rules.

2. Permissible Joint Activities-Section 274(c)(2)
(~~54-63)

The Commission asks whether it should adopt the conditions imposed

on inbound telemarketing in the House Report, 5 namely:

• A BOC is permitted to refer a customer who requests information
regarding an electronic publishing service to its affiliate,

• A BOC must make such referral service available to unaffiliated
providers on the same terms, conditions, and prices, and

• Outbound telemarketing or similar activities in which a call is
initiated by a BOC, its affiliate or someone on its behalf, is
prohibited.

We agree that these conditions accurately reflect the intent of section

274(c)(2)(A). The prohibition against outbound telemarketing is implicit in

section 274(c)(1). However, a BOC could provide outbound telemarketing

services to an electronic publishing joint venture under section 274(c)(2)(C).

The Commission asks about the meaning of section 274(C)(2)(B) which

5 H.R. Rep. 104-204, 104th Cong., 1st Bess. 86 (1995).
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allows the BOCs to engage in nondiscriminatory teaming or other business

arrangements. The phrase "teaming or business arrangement" refers to any

joint business activity where the BOC's services and ownership are limited as

required by §274(c)(2)(B)(i),(ii). The intent of this section is to allow a BOC to

join with an electronic publisher to provide services to a customer that

neither may be able to provide alone. The BOC would be allowed to provide

any service other than electronic publishing to the customer, and would be

allowed to promote and market its non-electronic publishing services as part

of its participation in the teaming arrangement. The BOC must provide its

facilities, services, and information on nondiscriminatory terms. If the BOC

wants to use customer proprietary network information ("CPNI") in the

provision of "basic telephone service information" under §274(c)(2)(B) it is

subject to the privacy requirements in section 222 for access to and use of the

CPNI.

The Commission also asks about the nature of electronic publishing

joint ventures. A BOC must "own" an electronic publishing joint venture,

which means it must hold greater than a 10 percent direct or indirect equity

interest in the venture, or have the right to greater than 10 percent of the

venture's gross revenues. Except for joint ventures with small, local

electronic publishing joint ventures, the BOC is limited to a minority stake in

the electronic publishing joint venture. An electronic publishing joint venture

need not qualify as a joint venture for tax or SEC purposes as long as it

satisfies the definition of the Act.
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We do not recommend that the FCC attempt at this time to define

"small, local electronic publishers" for the purpose of applying the 80%

threshold. The purpose of this provision is to encourage market participation

by small entities to provide local electronic publishing services. In such cases,

the capital and other resources of the BOCs may be necessary to assure

viable market entry. Rather than codify now a standard of what constitutes a

"small, local electronic publisher," we urge the Commission, at least initially,

to address this issue in the context of concrete applications. In such cases, we

submit that the "good cause" required by the Act would be met by a showing

that the larger participation by the BOe is needed to enable the service to be

provided to the public.

The BOCs' participation in electronic publishing joint ventures is to be

on "a nonexclusive basis." Thus, a BOC may not agree to participate in an

electronic publishing joint venture on the understanding that it will not

participate with any other party in such a venture. This requirement does not

mean that a joint venture must be open to all, nor that the BOC cannot

exercise its own business judgment about joint venture partners. Further,

this provision is not intended to address contracts between a BOC and an

electronic publisher regarding the purchase of basic transmission services.
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IV. Conclusion

NAA urges the Commission to interpret and enforce section 274 of the

1996 Act in accordance with the above recommendations.

Respectfully submitted,

S:nior Vice PresidentlPublic Policy and
General Counsel
NEWSPAPER ASSOCIATION OF AMERICA

529 14th Street, N.W., Suite 440
Washington, DC 20045-1402
(202) 638-4770

DAVID S. J. BROWN

~~

September 4, 1996
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